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IN THE SUPREME COURT OF THE STATE OF UTAH

THE STATE OF UTAH
Plaintiff/Respondent
-v-

:
:
:

MYRON A. HAMILTON
Defendant/Appellant

:
:

Case No. 20646
Catagory No. 2

PETITION FOR REHEARING

STATEMENT OF THE CASE
This is a petition for rehearing of a per curiam opinion
filed by the Utah Supreme Court on October 20, 1986.1

Originally,

this case was an appeal from an affirmance in the Third Judicial
District Court, in and for Salt Lake County, State of Utah, the
Honorable Homer F. Wilkinson, Judge, presiding:

of convictions of

Failure to Respond to an Officers Signal to Stop, a Class A
Misdemeanor; Failure to Obey a Police Officer, a Class B
Misdemeanor; Interference with a Public Servant, a Class B
Misdemeanor; Speeding, a Class B Misdemeanor; and No Drivers License
on Person, a Class B Misdemeanor; in the Fifth Circuit Court, Sandy
Department, the Honorable C. Bailey Sainsburg, Judge, presiding.

-1* The reported opinion of this case found at 44 Utah Adv. Rep. 11
lists the Appellant as pro se attorney. In fact, this is an error
since the Salt Lake Legal Defender Association was appointed by this
Court on August 29, 1985 (Addendum A) and all filings since that
date, including Appellant's Brief and Reply Brief, identify
Appellant's counsel.
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STATEMENT OF FACTS
The facts are set forth in the Brief of Appellant at 2-4.
i

INTRODUCTION
In Brown v. Pickard, denying reh'g, 11 P. 512 (Utah 1886),

I
the Utah Supreme Court stated the standard for the granting of a
petition for rehearing:
be made.

"To justify a rehearing, a strong case must

We must be convinced that the court failed to consider
i

some material point in the case, or that it erred in its
conclusions, . . . ."

In Cummings v. Nielson, 129 P. 619 at 624

(Utah 1913), the Court declared:
i

To make an application for a rehearing is a
matter of right, and we have no desire to
discourage the practice of filing petitions for
rehearings in proper cases. When this court,
however, has considered and decided all of the
material questions involved in a case, a
rehearing should not be applied for, unless we
have misconstrued or overlooked some statute or
decision which may affect the result, or that we
have based the decision on some wrong principle
of law, or have either misapplied or overlooked
something which materially affects the result . .
. . If there are some reasons, however, such as
we have indicated above, or other good reasons, a
petition for a rehearing should be promptly filed
and, if it is meritorious, its form will in no
case be scrutinized by this court. (emphasis
added)
The argument section of this brief will establish that, applying
these standards, the Appellant's petition for rehearing is properly
before the Court and should be granted. Indeed, in its opinion
State v. Hamilton, 44 Utah Adv. Rep. 11 (Utah 1986) the Court has
not considered and decided all of the material questions involved in
the case, apparently overlooking an important issue raised by
Appellant.
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

*

i
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(

•

ARGUMENT
THE COURT'S OPINION FAILED TO ADDRESS THE ISSUE
OF RIGHT TO COUNSEL ON THE FIRST APPEAL.
In its per curiam opinion, State v. Hamilton, 44 Utah Adv.
Rep. 11 (1986), the Court does not address the issue of the district
court's failure to appoint counsel on the first appeal.

This issue

was raised as Point III of the Appellant's brief, yet was completely
ignored by the Respondent's brief and, apparently, by this Court as
well.
On the first page of the Hamilton opinion, the Court
acknowledges that the defendant "also assigns as error the district
court's failure to appoint counsel on his first appeal".
11.

JEj3. at

The only other language that could be construed as

acknowledging the issue appears later on the same page when the
opinion states that "there is nothing in the record to indicate that
appellate counsel was refused and that the defendant at that stage
requested legal counsel.

This Court is precluded from addressing

issues first raised on appeal."

16.

(citations omitted).

This

brief statement is not only erroneous but clearly does not address
the claimed error that appellant Hamilton was not informed of, and
did not legally waive, his right to counsel on his first appeal.
The issue of waiver of right to trial counsel was fully addressed
and decided in the opinion.

However, it does not logically follow

that even if defendant knew of and impliedly waived his right to
counsel at trial, he knew of and waived his right to appellate
- 3

-
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counsel.

Yet, one can only infer that this is the intended holding,

inasmuch as the issue of waiver of appellate counsel was
1
acknowledged by the opinion, but never discussed.
Possibly, the Court's language can be construed as holding
that this Court is precluded from addressing the right to appellate
I
counsel issue because it was not raised at trial, but first raised
on appeal.

Hamilton at 11.

proposition is obvious.

The inherent inconsistency of such a

The right to appellate counsel on an appeal

from the circuit to the district court can only be raised on the
appeal to the Utah Supreme Court.

The issue does not exist at the

time of trial; it is not an issue that is amenable to preservation
at the trial level.

Simply, no remedy is available for this

statutory and constitutional violation except appeal to the Utah
Supreme Court because the claimed error did not arise in the trial
i

court, the error was that of the first appellate court.
Furthermore, in addition to the logical inconsistency of such a
holding, this Court has previously stated that a constitutional
issue may be raised for the first time on appeal, if, as in the
present case, a defendant's liberty is at stake.

Pratt v. City

Council of City of Riverton, 639 P.2d 172 (Utah 1981); In Re
Woodward, 384 P.2d 110, (Utah 1963).
As shown in Point III of the Brief of Appellant (Addendum
B) and in Point III of the Reply Brief of Appellant (Addendum C ) , a
criminal defendant's first appeal is an appeal of right.
Constitution of Utah, Art. I §12.

In cases determined in circuit

court, the first appeal is to the district court.
§78-3-5 (1953 as amended).

Utah Code Ann.

Since this appeal is one of right, all
- 4

-
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1

constitutional rights are applicable, including the right to counsel
Ross v, Moffit, 417 U.S. 600 (1974).

An arbitrary denial of the

right to counsel is a violation of due process and equal
protection.

Douglas v. California, 372 U.S. 353 (1963).

The

failure of the trial court to inform an accused offender of his
right of counsel, or in the alternative, to secure an intelligent
and knowing waiver of that right is reversible error.

Farretta v.

California, 422 U.S. 806 (1975); State v. Dominquez, 564 P.2d 768
(Utah 1977).

In addition, a waiver of right to counsel cannot be

presumed from an empty record.

Carnley v. Cochran, 369 U.S. 506

(1962).
All of these rights are applicable at trial as well as on
the first non-discretionary appeal.
appellate counsel may be waived.

The right to assistance of

However, the criteria for

determining waiver of appellate counsel are stringent.

For example,

in State v. Lewis, 719 P.2d 445 (N.M. App. 1986), the Court stated:
Consideration of an appellantfs request to act as
his own counsel on appeal necessarily involves:
(1) alerting defendnat to the hazards of serving
as his own attorney and the difficulties and
complexities of the appellate process; and (2)
instructing defendant that he will be bound to
follow all applicable appellate rules, just as
any other appellant represented by counsel.
Id. at 448.

After declaring that these admonitions must appear on

the record, the court further declared that the record must reflect
"whether defendant has knowingly, intelligently and competently
elected to dispense with appellate counsel."
omitted).

J[c}.

(citations

Finally, the New Mexico court stated that in the absence

of such an on-the-record waiver, the appellate court "will indulge
every reasonable presumption against waiver . . . ."
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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J[d.

Indeed,

\

the court held that the right to assistance of appellate counsel
remains "until it is affirmatively shown in the record" that the
i

right has been waived.

J^3.

at 447.

In the instant casef this Court did not apply stringent
criteria to determine whether an appropriate waiver of appellate
counsel had been entered by Mr. Hamilton.

In fact, no where in the

record of this case can it affirmatively be shown that Mr. Hamilton
waived his right to appellate counsel.

In reality, the opinion in
i

the case has presumed waiver from a silent record.
In the present case, Mr. Hamilton appealed his circuit
court convictions to the district court (R.352-358).

However, the
(

entire appellate process apparently transpired solely on paper.

The

record reveals no personal appearance by either party before the
district court.

Furthermore, the record reveals no instance in
i

which Mr. Hamilton was questioned concerning his ability to afford
an attorney for the appeal process.

The record is similarly silent

regarding a waiver of right to assistance of appellate counsel and
the possible consequences of self-representation.

Mr. Hamilton was

never informed of the availability of appointed counsel and
proceeded through the appellate process without assistance of
counsel.

While the opinion notes that "the colloquy between judge

and defendant on the record supports our conclusion that defendant
actually understood the risk of declining legal counsel, was aware
of the legal ramifications and technical rules applicable to his
case, and knew that presenting a defense is not just a matter of
telling one f s story" Hamilton at 12, this statement applies only to
Mr. Hamilton1s knowing waiver of counsel at trial.
- 6 Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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Nothing in the

record demonstrates that Mr. Hamilton was informed of, or knew of,
his right to counsel on appeal or the special hazards of proceeding
pro se through the appeal process.
448.

See, State v. Lewis, 719 P.2d at

Because of the differences between the trial process and the

appellate process, waiver of trial counsel does not logically or
legally equate with waiver of appellate counsel.
Had Mr. Hamilton been afforded the "guiding hand" of
counsel during the initial appellate process, one may speculate that
the outcome of that appeal might have been different.

However, no

speculation is required to demonstrate that Mr. Hamilton was at best
a neophyte in the appellate arena.

For example, Judge Wilkinson, in

his Memorandum Decision in the case, stated that the issues
presented on appeal to the district court were "not very clear from
Defendant's pleadings."

(R. 231). The Appellant was unable to

protect the vital interests at stake.

The district court, by not

investigating the issue of assistance of counsel and by not securing
a waiver of the right deprived Mr. Hamilton of a fair review of his
convictions in the lower court.
Appellant Hamilton contends that Article VIII, §25 of the
Constitution of Utah and Rule 30 of the Utah Rules of Appellate
Procedure require the Court to address the issues raised by an
appellant and give reasons for the acceptance or rejection of each
issue.

None of the aforementioned factors was apparently considered

in this Court's terse and erroneous rejection of the issue of right
to appellate counsel raised in this case.

- 7

-
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CONCLUSION
Because the issue of Mr. Hamiltonfs right to counsel on his
first appeal was not considered or decided by this Court, Mr.
Hamilton respectfully petitions the Court for a rehearing on this
matter.

If reconsideration is granted, the Appellant respectfully

requests that this Court remand his case to the district court with
an order permitting a new appeal at the district court level with
the assistance of counsel.
Respectfully sumbmitted this /f—day of November, 1986.

LjAA^Uy C- yLe*44£j/'
CURTIS C. NESSET
Attorney for Appellant

,

CERTIFICATE OF DELIVERY

I hereby certify that I delivered four copies of the
foregoing to the Attorney General's Office, 236 State Capitol
-ttlo

Building, Salt Lake City, Utah 84114, this /r^-^day of November,
1986.

CMAM^

C.

yu^e/-

CURTIS C. NESSETV
Attorney for Appellant
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I, CURTIS C. NESSET/ do hereby certify the following:
(1)

I am the attorney for appellant/petitioner in this

(2)

This Petition for Rehearing is presented to this Court

case and;

in good faith and not to delay any matter in this case,
IHL

Respectfully submitted t h i s fr^day

of November, 1986.

^UAyCu^y £ - ^ e ^ & & / ~
CURTIS C. NESSET^
Attorney for Appellant
- 9 -
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SUPREME COURT OF UTAH
STATE OF UTAH

SALT LAKE CITY. UTAH
August 29. 1985
OFFICE OF THE CLERK

Salt Lake Legal Defender Association
333 South Second East
Salt Lake City. Utah
84111

State of Utah.
Plaintiff and Respondent,
v.
Myron A. Hamilton.
Defendant and Appellant.

No. 20646

THIS DAY. Appellant's motion requesting appointment of counsel is
denied in part and granted in part. The motion is denied as to
appointment of counsel of appellant's choice, but granted in that
the Salt Lake County Legal Defender Association is hereby appointed
counsel.
Appointed counsel shall be responsible for obtaining the
transcript of trial proceedings in the Third District Court.

Geoffrey J. Butler. Clerk

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

\

IN THE SUPREME COURT OF THE STATE OF UTAH
THE STATE OF UTAH,

APPEARANCE OF COUNSEL

Plainitiff/Respondent
vs.
MYRON A. HAMILTON,

Case No. 20646

Defendant/Appellant
CURTIS NESSET, Salt Lake Legal Defender Association, on
appointment of the above-entitled Court, herewith enters an
appearance of counsel of record for the above-named defendant.
DATED this

I0~~ day of September, 19 85.

CM^£U/

fl^t^^e^

CURTIS NESSET
Attorney for Defendant/Appellant
Salt Lake Legal Defender Association
333 South Second East
Salt Lake City, Utah 84111
Telephone: 532-5444

DELIVERED/MAILED a copy of the foregoing Appearance of
Counsel to the Attorney General's Office, 236 State Capitol,
Salt Lake City, Utah 84114, this /'d

day of September, 1985,

/OJL

'l
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IN THE SUPREME COURT OF THE STATE OF UTAH
THE STATE OF UTAH,

:

Plaintiff/Respondent

:

vs.

:

MYRON A. HAMILTON,

:

Case No. 20646

:

Category No. 2

Defendant/Appellant

BRIEF OF APPELLANT
Appeal from affirmance in the Third Judicial District
Court, in and for Salt Lake County, State of Utah, the Honorable
Homer F. Wilkinson, Judge, presiding:

of convictions of Failure

to Respond to an Officer's Signal to Stop, a Class A Misdemeanor,
Failure to Obey a Police Office, a Class B Misdemeanor;
Interference with a Public Servant, a Class B Misdemeanor;
Speeding and No Driver's License on Person; in the Circuit Court,
State of Utah, Salt Lake County, Sandy-Department, the
Honorable C. Bailey Sainsbury, Judge, presiding.
•

CURTIS C. NESSET
Attorney for Appellant
Salt Lake Legal Defender Assn.
333 South Second East
Salt Lake City, Utah 84111
Telephone: 532-5444
DAVID L. WILKINSON
Attorney General
Attorney for Respondent
236 State Capitol Building
Salt Lake City, Utah 84114
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POINT III
THE DISTRICT COURT ERRED IN FAILING
TO APPOINT COUNSEL FOR MR. HAMILTON
ON THE FIRST APPEAL,
Neither the Due Process nor the Equal Protection Clauses
of the fourteenth amendment to the United States Constitution
require a state to provide counsel to 'an indigent defendant on
a discretionary appeal.

Ross v. Moffitty 417 U.S. 600 (1974).

However, if an appeal is not discretionary but rather an appeal
of right, an indigent appellant's rights, including the right
to counsel, cannot be arbitrarily cut off.

IdL

To do otherwise

has been held to violate both due process and equal protection.
Douglas v. California, 372 U.S. 353 (1963).
.The right of appeal is a constitutional right in the
State of Utah.

Article I section 12 of the Constitution of Utah

gives the accused the right to appeal in all cases (Addendum E ) .
Utah Code Ann. §77-32-1 (1953 as amended) guarantees the consti-11-

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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tutional right of appeal for indigent defendants.

That provision

states, in pertinent part:
The following are minimum standards
to be provided by each county, city
and town for the defense of indigent
persons in criminal cases in the
courts. . . of the state: . . .
(5) Include the takingof a first
appeal of right. . . .
Finally, Utah Code Ann. §78-3-5 (1953 as amended) states that the
first appeal from the circuit court is to the district court
(Addendum F).

No restrictions are placed on the appeal; the

appeal is an appeal of right, not a discretionary appeal.

There-

fore, as stated in Ross v. Moffitt, all rights are applicable
including the right to counsel.

Further, the right to assistance

of counsel applies regardless of the merits of the case.

Douglas
<

v. California, supra.

Finally, the appellate level right to

counsel also includes the right to effective assistance of
counsel.

Evitts v. Lucey, 469 U.S.

, 83 L.Ed.2d 821 (1985).

The reasons for the necessity of counsel on appeal were
clearly outlined in Evitts v. Lucey:

1

Just as a transcript may by rule or
custom be a prerequisite to appellate
*
review, the services of a lawyer will
for virtually every layman be necessary
to present an appeal in a form suitable
for appellate consideration on the
merits. . . . Therefore, Douglas v.
California, supra, recognized that
the principles of Griffin required
a State that afforded a right of
appeal to make that appeal more than
a "meaningless ritual" by supplying
an indigent appellant in a criminal
case with an attorney. . . . [T]he
ir attorney must be available to assist
r -12Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

<

{

in preparing and submitting a brief
to the appellate court. [Citations
omitted.]
83 L.Ed.2d at 838.

Further, the Court stated:

"A first appeal

as of right therefore is not adjudicated in accord with due
process of law if the appellant does not have the effective
assistance of an attorney."

Id. at 830*.

Presumably, the right to assistance of appellate counsel
could be waived.

However, such a waiver would have to meet the

same standards required for waiver of the right to assistance
of trial counsel.

(See Point II, supra.).

The waiver would

have to be knowingly and intelligently made and be a part of
the record.

Nothing less would meet constitutional standards.

In the present case, Mr. Hamilton appealed his circuit
court convictions to the district court (R.352-358).

However,

the entire appeal process apparently transpired solely on paper.
The record reveals no personal appearance by either party before
the district court.

Furthermore, the record reveals no instance

in which Mr. Hamilton was questioned concerning his ability to
afford an attorney for the appeal process.

The record is similarly

silent-regarding a waiver of right to assistance of appellate
counsel and the possible consequences of self-representation.
Mr. Hamilton was never informed of the availability of appointed
counsel and proceeded through the appellate process without
assistance of counsel (Addendum D ) .
In bringing an appeal of right from his conviction,
Mr. Hamilton was attempting to demonstrate that his conviction
-13-
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and the consequent loss of liberty was unlawful.

To prosecute

the appeal, the appellant faced an adversary proceeding that—
like a trial—was governed by intricate rules that to a layperson would be hopelessly forbidding.

An unrepresented

appellant, like an unrepresented defendant, is unable to protect
the vital interests at stake.2

The-district court, by not

investigating the issue of assistance of counsel and by not
securing a waiver of that right deprived Mr. Hamilton a fair
review of his convictions in the lower court.
CONCLUSION
For the foregoing reasons, the appellant, Myron
Hamilton, seeks reversal of his convictions and remand of his .
case to the circuit court with an order for a new trial with
the assistance of counsel.

In the alternative, the appellant

seeks reversal of the district court decision on his appeal of
right and remand of his case to the district court with an
order permitting a new appeal at the district court level with
the assistance 6f counsel.

A perfect illustration of how inadequate a layperson
is in protecting his rights is shown by this case. While Judge
Wilkinson notes that the issues presented on appeal are "not
very clear from Defendant's pleadings" (R.231) he fails to
discuss the right to counsel issue.beyond a limited ruling as
to counsel of choice (R.233). Had an attorney been appointed
the confusion would have never occurred and Mr. Hamilton's
rights would have been protected.

{

1

-14Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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IN THE SUPREME COURT OF THE STATE OF UTAH

THE STATE OF UTAH,
Plaintiff/Respondent
-vMYRON A. HAMILTON

Case No. 20646

Defendant/Appellant

Category No. 2

REPLY BRIEF OF APPELLANT
Appeal from affirmance in the Third Judicial District
Court, in and for Salt Lake County, State of Utah, the Honorable
Homer F. Wilkinson, Judge, presiding:

of convictions of Failure to

Respond to an Officer's Signal to Stop, a Class A Misdemeanor,
Failure to Obey a Police Officer, a Class B Misdemeanor? Speeding
and No Driver's License on Person; in the Circuit Court, State of
Utah, Salt Lake County, Sandy Department, the Honorable c, Bailey
Sainsbury, Judge, presiding.

CURTIS C. NESSET
Attorney for Appellant
Salt Lake Legal Defender Assn,
333 South Second East
Salt Lake City, Utah 84111
Telephone: 532-5444

DAVID L. WILKINSON
Attorney General &
BRUCE M. HALE
Assistant Attorney General
Attorneys for Respondent
236 State Capitol Building
Salt Lake City, Utah 84114
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POINT III
THE DISTRICT COURT ERRED IN
FAILING TO APPOINT COUNSEL FOR
MR. HAMILTON ON THE FIRST APPEAL.
In his opening brief, Appellant argued that he was denied
the assistance of counsel on his first appeal to the district court;
furtherinoref no waiver of the right to counsel was found by the
district court.

(Appellants Brief at 11-14),

The State does not

respond to this issue in its brief.

- 7
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The right of appeal is a constitutional right in the State
of Utah.

Article I f section 12 of the Constitution of Utah gives

the accused the right to appeal in all cases.

Utah Code Ann.

§77-32-1 (1953, as amended) guarantees the constitutional right of
appeal for indigent defendants.

Furthermore, the same provision

guarantees the right to representation by an attorney in the
prosecution of the first appeal of right.
In Evitts v. Lucey, 83 L.Ed.2d 821, 827 (1985) the Supreme
Court stated:

;

,

Nonetheless, if a State has created appellate
courts as "an integral part of the . . . system
for finally adjudicating the guilt or innocence
of a defendant," the procedures used in deciding
appeals must comport with the demands of the Due
Process and Equal Protection Clauses of the
Constitution. (citations omitted).

The Court stated that the Constitution demanded that the defendant
be afforded the representation of counsel in pursuing an appeal.
The Court delineated the reason for* the necessity of the assistance
of counsel during the appeal process:
To prosecute the appeal, a criminal appellant
must face an adversary proceeding that-like a
trial-is governed by intricate rules that to a
layperson would be hopelessly forbidding. An
unrepresented appellant-like an unrepresented
defendant at trial - is unable to protect the
vital interests at stake. Ld. at 830.
The right to assistance of appellate counsel may be
waived.

However, as the Court of Appeals of New Mexico noted in

State v. Lewis, 719 P.2d 445 (N.M. App. 1986), the criteria for
determining waiver of appellate counsel are stringent.
the court stated:

8
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In Lewis,

v*-

Consideration of an appellant's request to act as
his own counsel on appeal necessarily involves:
(l)alerting defendant to the hazards of serving
as his own attorney and the difficulties and
complexities of the appellate process; and
(2)instructing defendant that he will be bound to
follow all applicable appellate rules, just as
any other appellant represented by counsel.

Id. at 448.

After declaring that these admonitions must appear on

the record, the court further declared that the record must reflect
"whether defendant has knowingly, intelligently and competently
elected to dispense with appellate counsel.11
omitted).

_Ic3. (citations

Finally, the New Mexico court stated that in the absence

of such an on-the-record waiver, the appellate court "will indulge
every reasonable presumption against waiver . . . •"

^d.

Indeed,

the court held that the right to assistance of appellate counsel
remains "until it is affirmatively shown in the record" that the
right has been waived.

Ici. at 447.

In the present case, Mr. Hamilton appealed his circuit
court convictions to the district court (R.352-358).

However, the

entire appeal process apparently transpired solely on paper.

The

record reveals no personal appearance by either party before the
district court.

Furthermore, the record reveals no instance in

which Mr. Hamilton was questioned concerning his ability to afford
an attorney for the appeal process or admonished about the hazards
of bringing his own appeal.

The record is silent with respect to a

waiver of right to assistance of appellate counsel.

Mr. Hamilton

was never informed of the availability of appointed counsel and
proceeded through the appellate process without assistance of
counsel.

These facts are unchallenged by the State.

Also

>

unchallenged by the State is Appellant's contention that failure to
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provide an attorney on appeal (or, at least, attain a waiver of the
right to representation) deprived him of a fair review of his
circuit court conviction.

CONCLUSION
For the foregoing reasons, the appellant, Myron Hamilton,
seeks reversal of his convictions and remand of his case to the
circuit court with an order for a new trial with the assistance of
counsel.

In the alternative, the appellant seeks reversal of the

district court decision on his appeal of right and remand of his
case to the district court with an order permitting a new appeal at
the district court level with the assistance of counsel.
AM

Respectfully submitted this

ft°l

day of August, 1986.
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Attorney for Defendant/Appellant
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